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PROCEDURAL HISTORY AND BACKGROUND
On October 24, 2005, John A. Kivus, D.M.D., filed a three-count complaint against
Anastasia Theodorou, D.M.D., in the Androscoggin County Superior Court. (AND CV05-204) In his complaint, generally, the plaintiff asserted that he and Dr. Theodorou
had entered into an asset purchase agreement that allowed Dr. Theodorou to acquire
Dr. Kivus's dental practice in Auburn, Maine. Dr. Kivus asserted that Dr. Theodorou
had violated certain provisions of that agreement and/or an associated promissory note
and security agreement.

He requested that the court declare Dr. Theodorou in breach

of their agreement, enforce the promissory note and security agreement against her, and
enjoin Dr. Theodorou from further failures and breaches. Dr. Theodorou was served
with the complaint on October 31, 2005.

On November 9, 2005, Dr. Kivus filed a

motion for a temporary restraining order against Dr. Theodorou.
On November 14, 2005, Dr. Theodorou's attorney, Edward Rabasco, filed a
document entitled "motions to dismiss or to stay proceedings and compel arbitration."
On the same date, Edward Rabasco, filed a motion for admission, pro hac vice, on behalf
of Timothy A. Shimko, Esq., an attorney licensed to practice in Ohio. Attorney Shimko
is not licensed to practice in Maine.

On November 22, 2005, counsel for the parties

agreed to the entry of a temporary restraining order and, on the following day, the
court issued the agreed-to TRO.

The court granted the motion for admission on

November 30, 2005.
Dr. Kivus filed his answer to the motion to dismiss on December 14, 2005 and, on
the same date, filed a motion to amend his complaint.
Dr. Kivus filed a motion for a second TRO.

On December 15, 2005,

Dr. Theodorou filed her reply to Dr.

Kivus's opposition to her motion to dismiss on December 28, 2005.
On January 1, 2006, the court held that the contract between Dr. Kivus and
Dr. Theodorou contained a mandatory arbitration provision and, as a result, the court
referred all disputes between the parties, except the second request for a TRO, to
arbitration.

On February 2, 2006, the court denied Dr. Kivus's second motion for’ a

TRO, and also denied Dr. Kivus's motion to amend his complaint. With that order, no
dispute between Dr. Kivus and Dr. Theodorou was still under the jurisdiction of the
Superior Court.

Thereafter, however, Attorney Shimko continued to represent

Dr. Theodorou at arbitration.
On March 14, 2006, the State of Maine, through its Attorney General, filed an
action against Attorney Shimko, based upon its assertion that, by representing
Dr. Theodorou in the arbitration proceeding, Attorney Shimko was in violation of
4 M.R.S.A. § 807.

On the same date, the State filed a motion for a preliminary

injunction prohibiting Attorney Shimko from practicing law in Maine without specific
court authorization.

Attorney Shimko filed his answer to that complaint, and his

opposition to the motion for a preliminary injunction, on March 27, 2006. The State
filed its reply on April 2, 2006. On April 21, 2006, the parties appeared in Auburn to
argue the motion. The order below is based upon the parties' arguments, both written
and oral, and upon the pertinent case law and rules.
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DISCUSSION
This case presents two possible pathways that might allow Attorney Shimko to
represent Dr. Theodorou. First, this court's pro hac vice order of November 30, 2006
could be construed to permit him to continue to represent her, because the court still
has jurisdiction, and because the controversy in arbitration is the same controversy that
was litigated in the civil action. Second, because the rules of the American Arbitration
Association permit Dr. Theodorou to be represented by a non-lawyer, he should be
allowed to continue his representation of her.

Ultimately, however, neither argument

is persuasive, and the court must conclude that Attorney Shimko cannot represent
Dr. Theodorou during arbitration.
A.

Pro hac vice Order
As outlined above, Attorney Shimko was permitted to represent Dr. Theodorou in

the civil litigation pending between her and Dr. Kivus in the Androscoggin County
Superior Court. This court's orders of January 1, 2006, and February 2, 2006, however,
concluded that case. In the January 1, 2006 order, this court held that any disputes
between the parties over the terms of their asset purchase agreement and related
financial agreements must be presented to arbitration. In the February 2, 2006 order,
this court denied the last of Dr. Kivus's motions, and effectively ended this court's
jurisdiction over the dispute between the parties.
Once this court no longer had jurisdiction over the parties' dispute, this court no
longer had the authority to permit Attorney Shimko to represent Dr. Theodorou in any
action pending in Maine. Rule 89 of the Maine Rules of Civil Procedure permits the
trial courts to grant to out-of-state attorneys in good standing permission to practice "in
a particular action." This authority is also found in 4 M.R.S. A. § 807, which states:
3

No person may practice law or profess to practice law within the State or
before its courts, or demand or receive any remuneration for those
services rendered in this State, unless that person has been admitted to the
bar of this State and has complied with section 806-A, or unless that
person has been admitted to try cases in the courts of this State under
section 802.
Neither the Rule nor the statute permit the trial courts to grant to an out-of-state
attorney permission to practice before an administrative agency or before an arbitrator.
Section 807 does include a number of exceptions from that general rule, but neither
administrative agencies nor arbitration proceedings are listed within those exceptions.
4 M.R.S.A. § 802 is even more specific. It states: "attorneys who are practicing law in
other states, territories or foreign countries may be admitted on motion to try cases in
any of the courts of this State by those courts, but shall not be admitted to the general
practice of law in this State without complying with section 805-A." (Emphasis added.)
B.

American Arbitration Association Rules
Although non-lawyers may represent other people at arbitration hearings,

Attorney Shimko is not a "non-lawyer." He is a well-trained, skilled litigator, chosen by
Dr. Theodorou to use his training and skills in his representation of her. In representing
Dr. Theodorou in front of a court or an arbitrator, Attorney Shimko would be practicing
law. He would be "utilizing legal education, training, and experience [to apply] the
special analysis of the profession to a client's problem." Bd of Bar Overseers of the Bar v.
Mangan, 2001 ME 7, T 14, 763 A.2d 1189, 1193. Such practice is simply not authorized
under Maine law. Although the American Bar Association Model Rules of Professional
Conduct (2003) expressly permit multi-jurisdictional practice in arbitration, that rule has
not been adopted in Maine.1 Unless the adoption of such rule, or until he is granted

' In one jurisdiction that held that an out-of-state attorney's representation of an client during an
arbitration proceeding did not constitute the unauthorized practice of law, the decision was based, at
least in part, on the court's finding that "the arbitration system is essentially structured without due
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permission to practice in arbitration proceedings by the Supreme Judicial Court,
Attorney Shimko's continued representation of Dr. Theodorou at arbitration will be in
violation of 4 M.R.S.A. § 807.
C.

Injunctive Relief
The State has requested a preliminary injunction to prevent Attorney Shimko

from continuing his representation of Dr. Theodorou. For the reasons explained above,
the court is satisfied that the State will ultimately prevail in this action. The public
interest would not be adversely affected by the granting of the preliminary injunction
but, if Attorney Shimko is permitted to continue in his representation, he would be
neither licensed nor regulated by the Maine Board of Overseers of the Bar, and the
public would suffer irreparable harm.

DECISION
For the reasons stated above, the State's motion for a preliminary
injunction is granted. Timothy Shimko, Esq. is enjoined from representing
a Maine client in connection with the arbitration arising from disputes
between Dr. Theodorou and Dr. Kivus.
The clerk shall incorporate this Order into the docket by reference pursuant to
M.R. Civ. P. 79(a).
DATED:

U t> b

process, rules of procedure, rules of evidence, or any appellate procedure - thus, while certain acts might
present a serious issue in trial court proceedings, they may be of no consequence in arbitration
proceedings." Colmar, Ltd. v. Fremantlemedia N. Am., Inc., 344 111. App. 3d 977, 9S5, SOI N.E. 2d 1017, 1023
(2003).
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